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Vou. 1. 


Te case of United States, Noyes 
v. Johnson, Warden of Essex Jail, a 
very lengthy report of which is to be 
found in this number, will doubtless 
be read with much interest, as the 
point involved, ¢. e. whether a State 
court has a right to hold a prisoner for 
trial without reference to the circum. 
stances under which his arrest was 
made in a foreign jurisdiction—is a 
new one in our courts. 


Dovsriess most of our readers are 
thinking about where they shall make 
their place of summer resort, if indeed 
they have not already determined upon 
it. To any who are undecided wheth- 
er they shall take vacation from busi- 
ness at all, we would say most emphat- 
ically, go. There is no class of men 
who more need the rest and recrea- 
tion of travel, of mountain seclusion 
or of sea side bath, than the lawyer. 
Closely confined to his office during 
most of the year, or shut up at inter- 
vals in crowded court rooms, compell- 
ed to breathe its vitiated air, when he 
most needs to inhale the life-giving 
element in its purest state to nerve 
him up to his highest intellectual ef- 
fort ; and to burn the midnight oil 
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while preparing the case of the client 
who lies slumbering, unconscious of 
his own rights and wrongs, it would 
be little less than a wonder did he not 
become enervated and listless at the 
approach of the summer’s heat. He 
needs to leave his office, lay aside his 
briefs, drop the pen and go where 
fancy or inclination lead. A trip to 
Europe for two or three months, where 
amid classic association, business will 
be forgotten, a rich store of knowledge 
be gathered with but little exertion, 
almost unconsciously, because of the 
rare pleasure in the acquisition ; to 
mountain nook or sea-side retreat ; 
any where, in fact, where rest and re- 
creation can be found: from all these 
the client, as well as the lawyer will 
reap the benefit. Gentlemen of the 
profession, do not forget amid your 
other duties, the duty to yourself. 


Our subscribers whose subscription 
are unpaid will pardon us for remind- 
ing them of the fact, and also the re- 
quest that they remit us by an early 
mail the amount ‘due. To all in ar- 
rears, bills will accompany this num- 
ber. A prompt response will be ap- 
preciated. 





THE NEW JERSEY LAW JOURNAL, 


U. S. DISTRICT COURT FOR NEW JERSEY. 


Hon. JOHN T. 


JURISDICTION. 


United States, Benjamin Noyes, Pros. 
v. Johnson, Warden of Essex Jail. 
[Filed May 14, 1878.] 


The State Court has a right to holda prisoner 
for trial for the offences charged against him 
without reference to the circumstances un- 
der which his arrest was made, in a foreign 
jurisdiction. 

The prosecutor, in custody in the 
Essex County jail, sued out a writ of 
habeas corpus in the United States 
District Court. He had been arrested 
in the District of Columbia, and 
brought under a requisition from the 
Governor of New Jersey to this State. 
It was claimed the arrest was irregu- 
lar, etc. The opinion sets forth the 
main facts. 

Messrs. A. Q. Keasbey, George M. 
Robeson for prosecutor. 

Messrs. G. N. Abeeland Jacob Van- 
atta for defendant. 


Nixon, J.: Iam quite clear that the 
facts presented by the return and the 
testimony in this case preclude the 
Court from discharging the prisoner 
on these proceedings, whatever may be 
the opinion of the Court in regard to 
the methods adopted by the agents of 
the State to obtain the possession of 
the body of the petitioner—and I 
should be sorry to say or do anything 
which might be construed into an ap- 
proval of such methods and proceed- 
ings—it nevertheless appears affirma- 
tively that the prisoner is detained by 
the legal authority of the State, to an- 
swer certain alleged violations of the 
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criminal laws of New Jersey. The case 
falls within the provisions of §753 of 
the Revised Statutes of the United 
States, which restricts the writ of ha 
beas corpus to a case, where the pris- 
oner in jail is in custody under or by 
reolor of the authority of the United 
States, or is committed for trial before 
some Court thereof; or is in custody 
for an act done or omitted in pursu- 
ance of a law of the United States,or an 
order, process or decree of a Court or 
judge thereof; or is in custody in vio- 
lation of -the Constitution, or of a law 
or treaty of the United States: * * 
or unless when it is necessary to bring 
the prisoner into Court to testify. 

It appears by the petition, return 
and evidence that the prisoner was 
brought into the State of New Jersey 
from the District of Columbia by per- 
sons claiming to act under the Con- 
stitution and laws of the United States, 
in regard to the extradition of fugi- 
tives from justice. The 2nd section 





of Art. IV of the Constitution pro- 
vides that a person charged in any 
State with treason, felony or other 
crime, who shall flee from justice and 
be found in another State shall, on de- 
mand of the executive authority of the 
State whence he fled, be delivered up 
to be removed to the State having ju- 
risdiction of the crime. The Act of 
Congress of Feb. 12, 1793 ($5278 of 
the Revised Statutes) was passed to 
provide the machinery to carry into 
effect this provision, and it is therein 
made the duty of the Executive of the 





State or territory to which a person 








" of Rev. Stat.) The demand of Gover- 


charged with the crimes generally des- 
ignated in the Constitution has fled, 
upon lawful demand, to cause the fu- 
gitive to be arrested and surrendered 
up. 

The alleged fugitive in the present 
case, being in the District of Colum- 
bia, the demand was made upon the 
Chief Justice of the Supreme Court, 
under §843 of the Revised Statutes re- 
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Washington where he remained from 
day to day in the open and public pur- 
suit of the business objects for which 
his presence was required at the Capi- 
tal, and attended from time to time 
before the Senate committee and held 
conferences with different members of 
Congress, concerning the business 
which he had in hand; that he was 
thus engaged on the 11th of March 


lating to the District of Columbia,|last and in the evening of that day, 


wherein that officer is directed to de- 


had retired to his bed as usual, when, 


liver up fugitives from justice in the|at about midnight, he was awakened 


same manner and under the same reg- 


fnd disturbed by the entranceof three 


ulations as the executive authorities of | men into his room, who informed him 


the several States are required to do 
under the Extradition Act, (§$5278-9 


nor McClellan upon Chief Justice Car- 
ter was dated March 11, 1878, and was 
based upon the allegations that the 
prisoner stood charged with the crime 
of perjury, committed in the county of 
Essex, State of New Jersey; that he 
had fled from the justice of said State, 
and had taken refuge within the Dis- 
trict of Columbia. It requested that 
the petitioner be delivered up to Rob- 
ert Lang and Andrew J. McManus, 
who were authorized to receive and 
convey him to the State of New Jer- 
sey, there to be dealt with according 
to law. 

The grounds alleged in the petition 
for the discharge of the prisoner were, 
that he was a citizen of Connecticut, 
residing at New Haven in said State ; 
that in the latter part of February last 
he left his home for the purpose of at- 
tending to certain business in the city 
of Washington in relation to legisla- 
tion then pending before the Congress 
of the United States under considera- 
tion by a committee of the Senate ; 
that he passed openly in the day time 
through the State of New Jersey, and 


that they had authority to arrest him, 
and intended to take him to the State 
of New Jersey ; that he demanded their 
authority, which they refused to pro- 
duce, insisting that he should go with 
them to the Police station ; that he re- 
quested that they would permit him to 
send for his counsel which they also 
refused, and that, finally, upon their 
threats to use force, and in order to 
avoid disturbance in the hotel in the 
middle of the night, he allowed them 
to take him without actual resistance 
to the police station, upon the express 
condition and promise that they would 
send for his counsel early in the morn 
ing; that they placed him in close con- 
finement and did not allow him to see 
or communicate with any person, but 
kept him confined until about one 
o'clock P. M. on the 12th of March, 
when they placed him in the train and 
brought him to Newark, New Jersey, 
and lodged him in the Essex County 
jail, where he has since remained ; that 
during all this time they exhibited no 
warrant or paper of any kind, although 
he repeatedly insisted that they should 
do so; and he could obtain no infor- 
mation as to the grounds or authority 
for arrest except vague verbal state- 





took rooms at the hotel in the city of 


ments of the officers, one of whom 
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during the morning, in reply to re- 
proaches of the petitioner for their 
failure to notify his counsel, said that 
he would frankly let him understand 
that he was not to be allowed to see 
counsel or any person until he got to 
New Jersey ; that he has since ascer- 
tained that Robert Lang, as the agent 
of the State of New Jersey, arrived in 
Washington on the evening of the 
11th of March, with a requisition from 
the Governor of the State of New Jer- 
sey; that before presenting the same 
to the proper authorities in the Dis- 
trict of Columlsia in order to ascertain 
whether a warrant would be issued 
thereon, and without any judicial pro- 
ceeding or warrant whatever, the said 
agent, with the assistance of the po- 
lice officers, invaded thé sleeping room 
of the petitioner and hurried him to 
the police station, as before stated, and 
kept him there until, at the opening of 
the Court in the next morning, they 
went before Chief Justice Carter, and 
presented the requisition, and obtain- 
‘ed a warrant for the arrest of the pe- 
tioner “‘if he should be at large,” and 
for his delivery to said agent for remo- 
val to New Jersey; that the said re- 
quisition and the warrant were found- 
ed upon an indictment against the pe- 
titioner found in April, 1877, in the 
Essex Oyer and Terminer, for perjury, 
alleged to have been committed by 
him in an examination under oath be- 
fore a Police Justice, upon a complaint 
against him for an alleged conspiracy ; 
that the petitioner is advised that such 
indictment was void on its face for the 
reason that no person charged with 
crime can lawfully be put upon oath 
on a preliminary examination, and that 
perjury cannot be assigned thereon, 
and for other causes apparent upon 
said indictment ; that if the petitioner 
had had opportunity to consult coun- 
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sel or defend himself against said ar- 
rest, no warrant could properly have 
been issued on said requisition, and, if 
issued, it would have been vacated 
upon proper legal proceedings ; that 
upon a writ of habeas corpus, issued 
on his application and allowed by one 
of the Justices of the Supreme Court 
of New Jersey for the purpose of be- 
ing admitted to bail, the Warden re- 
turned that he held him in custody 
only by virtue of the said requisition 
and the proceedings thereon ; that such 
proceedings were instituted in pursu- 

nce of a law of the United States, pro- 
viding for the surrender of fugitives 
from justice fleeing from one State to 
another; that the petitioner was not 
in fact a fugitive from justice, and had 
committed no crime in New Jersey or 
elsewhere ; that the indictment which 
formed the basis of such extradition 
proceedings did not charge any crime 
under any statute or at common law, 
and that, therefore, the arrest in the 
manner aforesaid was illegal, and a 
gross violation of the rights of the pe- 
titioner as a citizen of the United 
States. 

If the same return had been made to 
the writ of habeas corpus in this case, 
that the warden annexed to the writ 
issued for the prisoner on his applica- 
tion to the Supreme Court of the State 
to be admitted to bail, to wit, that he 
was held in custody only by virtue of 
the commitment issued by the Gover- 
nor to the keeper of the jail of the 
County of Essex, the sole question pre- 
sented would be, whether it were com- 
petent for this Court to inquire into 
the sufficiency of the evidence upon 
which the Governor of New Jersey, 
and the Chief Justice of the District of 
Columbia acted, in making the requi- 
sition by the one and the order for 
rendition by the other. But the re- 
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turn as amended sets forth the exist- 
ence of new facts, which had arisen 
since the writ was allowed. It not only 
awarded that the prisoner had been de- 
livered into his custody by virtue of the 
writ of commitment issued by Governor 
McClellan of New Jersey, but also 
that he was held (1) by virtue of writs 
of capias from the Court of Oyer and 
Terminer in and for the County of 
Essex, for the term of April, 1877, and 
the term of April, 1878; and (2) by 
virtue of orders of said Court remand- 
ing him to his custody for trial upon 
the indictments to which he had hith- 
erto pleaded, the terms of which were 
annexed, and which wtre the cause of 
his detention. 

The writ of habeas corpus was tested 
and a:lowed April 16, 1878. It appears 
by the copies of the papers annexed 
to the return, that on the 19th of 
April the Court of Oyer and Terminer 
of Essex cansed the prisoner to be 
placed at its bar to be charged in the 
indictment for perjury, upon which the 
requisition had been made, and on his 
plea of not guilty, the Court had re- 
manded him to the custody of the war- 
den of the jail for trial, upon the 8th 
of May, upon the indictments to which 
he had before pleaded; that upon the 
26th of April he was again set to the 
bar of the Court to be charged upon 
another indictment for conspiracy, and 
upon his plea of not guilty the Court 
had again remanded nim to the same 
custody and control to be held for trial. 

The traverse to the return substan- 
tially admits the truth of these alle- 
gations, but seeks to break their force 
by charging that if the arrest of the 
petitioner, by means of which he was 
brought within the jurisdiction of this 
State was unlawful, he was entitled to 
his discharge from custody and return 
‘to his home, notwithstanding he has 
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been charged with other indictments, 
and has been ordered to be held for 
trial since the service of the writ of 
habeas corpus. 

We are thus brought to the consid- 
eration of the naked questions, (1) 
whether a fugitive from justice extra- 
dited from one State of the Union to 
another, on the charge of a commis- 
sion of a specific crime, can be held by 
the Courts of the State to which he is 
sent for trial for another and differ- 
ent crime? And (2) whether such per- 
son may be detained by the authori- 
ties of the State, for prosecution, not- 
withstanding it may appear that bis — 
arrest under the rendition proceedings 
were without legal authority? If these 
inquiries are answered in the aftirma- 
tive, if the State Courts, without re- 
gard to the lawfulness or unlawfulness 
of the methods adopted to obtain the 
custody of the body of the prisoner, 
may now detain him for trial upon the 
same or other indictments, charging 
him with offences against the criminal 
laws of the State, he has no claim upon 
this Court for a discharge on the 
grounds that his rights asa citizen, 
were violated by the parties who secur- 
ed his person in a foreign jurisdiction, 
other than by a due process of law. 

Questions were discussed on the ar- 
guments which may properly arise be- 
tween governments, as to the construc. 
tion of extradition treaties, or between 
individuals as to responsibility for the 
invasion of personal rights, but which 
in my judgment are not involved in 
the present inquiry. It may be true, 
that when a treaty exists between two 
independent nations in regard to the 
surrender of fugitives, and a criminal 
is given up on the allegation that he 
has committed a specified crime, good 
faith between the governments require 
that he should not be tried for other 
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offences. It may be true, that when a 
citizen has been placed under restraint 
without lawful cause, and without due 
process of law, he can hold .every one 
who caused or contributed to his im- 
prisonment toa strict responsibility 
In the one case the 
right of asylum is sacred, except so far 
as it has been yielded by the terms of 
the international compact, and any 
abuse or perversion by one government 
of the privileges of arrest granted by 
the treaty, is a just cause of complaint 
on the part of the other. In the other 
case, so zealous is the law in regard to 
any invasion of the individual liberty 
of the citizen, that all unauthorized 
restraint of his person is followed by 
damages against the offending party. 

But here a Court of competent ju- 
risdiction has the custody of a person 


in a civil action. 


who is charged with the commission | 


of certain offences against the laws of 
the State. The answer to the charge 
is, that some other party has done a 
wrong to the prisoner, by violating the 
laws of another State in arresting him 
without proper authority. 

In a criminal case, this can hardly 
be reckoned a pertinent response. A 
person arraigned for the commission 
of a felony, cannot plead in bar, that 
he ought to be excused from answer- 
ing the charge, because other parties 
have trespassed upon his personal 
rights. It is compounding of matters, 
which are essentially separate and dis 
tinct. It isaclaim on the part of the 
accused that his criminal violation of 
the laws are to be condoned by his 
It is asking a Court 
to suspend the exercise of its most re- 


personal injuries. 


sponsible duties, to wit, the. trial of 
alleged offenders against the penal 
code of the State, while the persons 
charged with the crime, are instituting 


preliminary investigations into the 
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method adopted to bring them within 
its jurisdiction. Sucha course for 
obvious reasons is allowable in a civil 
suit between private litigants, but for 
like obvious reasons cannot be, and 
never has been, allowed in criminal 
proceedings, where the object of the 
prosecution isto punish an offence 
against the public. On a claim of this 
sort, the Court says to the prisoner, 
“You are going too fast ; we will con- 
sider one thing at a time, and every 
thing in its regular order. The pre- 
cise matter which now concerns you 
and the Court is, whether you are 
guilty of the crime charged against 
you. As you happen to be found with 
in our jurisdiction, we will first settle 
that question, and afterwards, if need 
be, will inquire into the circumstances 
attending your rendition for trial, or 
will leave the respective governments 
to discuss them, or will remit you to 
the recovery of such damages as you 
may be able to obtain in the civil 
courts for the violation of your rights 
of person,” 

All the authorities in Great Britain 


jand the United States, when carefully 


distinguished and mterpreted by these 
circumstances support this view of the 
law. The earliest cases in England to 
which the attention of the Court has 
been called are: Rex v. Mark, 3 East. 
157, before the King’s Bench in 1802, 
and Hx parte Krans,1 Ban. and Cress., 
258, in the same Court in 1823; in both 
of which it was held, that when a party 
was liable to be detained on a ecrimi- 
nal charge, the Court would not in- 
quire ona habeas corpus into the man- 
ner in which the-capture had been ef- 
fected. 

The case of Susannah Scott, 9 Ban. 
& Cress., 446,before the King’s Bench 
in 1829 was this: A Rule nisi had 
been obtained for a habeas corpus to 
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bring up the body of the prisoner in 
the custody of the Marshal—in order 
that she might be discharged, on the 
ground that she had been improperly 
apprehended in a foreign country. 

It appeared in the return that an in- 
dictment for perjury had been found 
against her in London; that a warrant 
for her arrest to appear and plead had 
been granted; that the police officer 
having the ‘warrant, went beyond the 
jurisdiction,and followed her to Brus- 
sels, and then arrested her, conveyed 
her to Ostend against her will; thence 
back to England. . 

Chief Justice on discharging the 
rule said, “the question is this: 
whether if a person charged witha 
crime is found in this country, it is the 
duty of the Court to take care that 
such a party shall be amenable to jus- 
tice, or whether we are to consider the 
circumstances under. which she was 
brought here: Ithought and still con- 
tinue to think that we cannot inquire 
into them.” 

The Courts of South Carolina in the 
same year, were considering the same 
question as appears by the case of The 
State v. Smith, reported in 1 Builey, 
283. Smith had been convicted in 
1821, under the laws of South Carolina 
of stealing a slave, and had received 
sentence of death, but was pardoned 
by the Governor, on condition that he 
would remain in close confinement 
until January 1, 1823, and_ then, 
within fifteen days leave the State and 
never return to it. 

The pardon was accepted by the 
defendant who remained in confine- 
ment the time specified, and within 
fifteen days after being liberated re 
moved to North Carolina, where he 
resided until 1827. He then returned 
to South Carolina and remained there 
until July, 1829. On the 6th of that 
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month the Governor issued his proc- 
lamation stating that the defendant 
was then at large in South Carolina 
in open violation of the condition of 
his pardon, and offering a reward for 
his apprehension. On the 17th of the 
same month the defendant again went 
into North Carolina, and was shortly 
afterwards forcibly seized by certain 
citizens of South Carolina, without any 
warrant or authority from any officer 
or tribunal of either State, except the 
proclamation of the Governor, and was 
brought into South Carolina and lodg-. 
ed in jail. The prisoner was brought 
before Chancellor Harper by writ of 
habeas corpus, and a motion made for 
his discharge on the ground that his 
arrest being illegal, his detention was 
equally so. 

The Chancellor in refusing the dis- 
charge said, ‘‘ The ground principally 
relied on is the irregularity in the man- 
ner of his arrest. He was arrested by 
means of a violation of the laws and 
jurisdiction of the State of North Car- 
olina. * * * But, when an indi- 
vidual charged with a criminal offence 
is before a magistrate, the sole inquiry 
is, does there appear sufficient cause 
for his commitment, or binding him 
to his answer. No matter what irreg- 
ularities have occurred in his arrest 
or whether he has ever been arrested 
or no. If it appear that the laws have 
been criminally violated, it is the duty 
of the officer to take measures for vin- 
dicating them by a prosecution.” An 
application was afterwards made for 
his discharge before the Court of Ap- 
peals, on account of his illegal arrest, 
and the Court sustained the views of 
the Chancellor, holding that it was no 
ground for the discharge or exemption 
from punishment of a person who had 
been guilty, within the limits of South 
Carolina, of an offence against the 
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laws, that he was subsequently arrest- 
ed with lawless violence in the terri- 
tory of another State,and brought 
within South Carolina in violation of 
the jurisdiction of the State in which 
he was arrested ; and that in whatever 
manner he was brought within the ju- 
risdiction of South Carolina, he must 
answer for the previous violation of 
her laws. 

In the case of The State v. Brew- 
ster, 7 Ver.,118; before the Supreme 
Court of Vermont in 1835, an attempt 
had been made in the Court below to 
have the proceedings in an indictment 
against the defendant, dismissed on 
the ground that he was forcibly and 
against his will, and without the assent 
of the authorities of Canada, brought 
from the province, the place of his res- 
idence, by citizens of Vermont for the 
purpose of being prosecuted for the 
offence charged. 

The Court held that the matter set 
up could not avail the prisoner. ‘“ In 
this case” it said, “the offence, if com- 
mitted at all, was committed within 
our jurisdiction,and it is punishable by 
our laws. The defendant, although a 
foreigner is, if guilty, equally subject 
to our jurisdiction with our own citi- 
zens. His escape into Canada did not 
purge the offence nor oust our juris- 
diction ; being retaken and brought in 
fact within our jurisdiction, it is not 
for us to inquire by what means or in 
what precise manner he may have been 
brought within the reach of justice ; 
it becomes then immaterial whether 
the prisoner was brought out of Can- 
ada with the assent of the authorities 
of that country or not. . If there were 
anything improper in the transaction, 
it was not that the prisoner was enti- 
tled to protection on his own account. 
The illegality, if'any, consists in a vio- 





lation of the sovereignty of an inde- 
pendent nation. If that nation com- 
plain it is a matter which concerns the 
political relations of the country, and 
in that aspect is a subject not within 
the constitutional powers of this 
Court.” 

Dows’ case reported in 18 Penn’s., 
Rep., 37, was before the Supreme 
Court of the neighboring State of 
Pennsylvania in the year 1851, in many 
of its features is quite similar to the 
one under consideration. The priso- 
ner was indicted for forgery in the 
county of Alleghany. It being ascer- 
tained that he was in the State of 
Michigan, a requisition was made by 
the Governor of Pennsylvania upon 
the Executive of that State for his sur- 
render. In pursuance thereof, the 
Governor of Michigan issued his war- 
rant to arrest and surrender Dows to 
the authorities of Pennsylvania. After- 
wards he was arrested at Detroit by 
the officers of a steamboat, when on 
board of said boat, and was carried to 
Erie, in Pennsylvania, and there deliv- 
ered to the Sheriff of Erie, and con- 
veyed to Pittsburgh, and lodged in jail. 
The officers of the boat had no war- 
rant in their hands at the time of the 
arrest ; the Sheriff of Erie County was 
also without warrant. 

A writ of habeas corpus was issued 
by the Supreme Court at the instance . 
of the prisoner, claiming that he was 
entitled to be discharged from custo- 
dy on account of the defect in the 
mode of his original arrest. 

Chief Justice Gibson delivered the 
opinion of the Court, and said they 
would have been bound to let the priso- 
ner go free, if his release had been de- 
manded by the Governor of Michi- 
gan, but as he had not demanded 
it, the illegality of the capture 
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could not be set up by the fugitive. 
The Supreme Court of Iowa, in The 
State v. Ross et al 21 Iowa, 467, held 
that it was no defence +o an indict- 
ment charging the defendant with 
crime committed in Iowa that they 
were arrested without authority in 
Missouri, and wrongfully brought 
within the jurisdiction of Iowa. “It 
may be conceded” remark the Court, 
“that the prisoners were arrested in 
Missouri and carried into this State 
by force and against their will by par- 
ties acting without authority. After 
being thus brought to the state, how- 
ever, they were turned over to the 
civil authorities and proper steps taken 
for the detention andtrial, * * * 
The claim is that the prisoners were 
brought within the jurisdiction of the 
State by fraud, violence, and without 
any semblance of authority, and that 
conity to the rights of sister states, 
a just appreciation of the rights 
of the citizen, “and a due regard 
for the integrity of the law and its ad- 
ministration demand, that the Court 
should under such circumstances, re- 
fuse its aid, and indeed, that there can 
be no rightful exercise of jurisdiction 
over those thus arrested. * * The 
liabilities of the party arresting them 
without legal warrant, for false impris- 
onment or otherwise, and their viola- 
tion of the penal statutes of Missouri 
may be ever so clear, and yet the priso- 
ners not be entitled to their discharge, 
* * * That our laws have been vio- 
lated is sufficiently shown by the in- 
dictment; for this the state has a right 
to detain the prisoners, andit is of no 
importance how or where their capture 
was effected.” 

No reference has been made to the 
cases of the United States v. Caldwell, 
8 Blatch, C. C. R., 131, The United 
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States \. Lawrence, 18 Id. 299, The 
State v.1. \.es4 Am. Law J. 524, or 
to the opini : of C. J. Lindsey, af- 
firming the judgment of the Inferior 
Court in the last stated case, reported 
in the Allany Law Journal, April 27, 
1878, all of which were so fully dis- 
cussed in the argument, because in 
my judgment, they are not pertinent 
to the present inquiry. They all turn 
upon the construction of the treaty 
between the United States and Great 
Britain in regard to the extradition of 
fugitives from justice, and involve the 
authority of the courts to hold a sur- 
rendered fugitive for trial, for any 
other than extraditable offences. It 
may, however, be remarked in reference 
to this question that by the second 
clause of the VI Article of the Consti- 
tution of the U. 8, treaties are declar- 
ed to be the supreme law of the land; 
and by the second section of the III 
Article, they are brought as directly 
within the judicial power, as cases in 
law and equity, arising under the Con- 
stitution and laws of the United 
States. Unless, therefore, there was 
something in the treaty with Great 
Britain, which required the aid of 
legislative provisions to give it effect, 
(see 2 Pet. 253) itis somewhat difficult 
to understand or endorse the reason- 
ing of the learned judge who decided 
the case of Caldwell v. Lawrence ; and 
especially where he asserts that com- 
plaints of the abuse of extradition 
proceedings do not form a proper sub- 
ject of investigation in the courts: of 
the U.S. Itis the conclusion of the 
Court upon principle and authority, 
that the State Court has the right to 
hold the prisoner for trial for the of- 
fences charged against him, without 
reference to the circumstances under 
which his arrest was made in a for- 
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eign jurisdiction. It necessarily fol- 
lows that there is no authority here 
to discharge him on the habeas corpus. 
Neither the Constitution of the U. S., 


nor the 753d section of the Revised 
Statutes, makes any provision for the 
writ in such a case, and the prisoner 
must be remanded. 





COURT OF CHANCERY OF NEW JERSEY. 


Hon. THEODORE RUNYON, CHANCELLOR, 


Hon. A. V. VAN FLEET, ViIcE-CHANCELLOR. 


TRUST ESTATE—CURTESY IN. 


Curling et al. v. Blake et al. 
(May Term, 1878.) 

A. in contemplation of marriage conveyed to 
B. certain real estate for the benefit of his 
future wife, C. B. at the same time execut- 
ed a declaration of trust that he held the 
premises for the sole use of C., to be by 
him conveyed to such person as C. should 
by writing or will appoint, or upon failure 
of such appointment to her heirs at law 
upon her decease—Held, ist, that C. was 
possessed of an equitable estate in fee sim- 
ple. 2nd, that A. was entitled to an estate 
by the curtesy. 

An executed trust is one where the limitations 
of the equitable interest are complete and 
final, while an executory trust is one where 
the limitations of the equitable interest are 
intended to serve merely as minutes or in- 
structions for perfecting the settlement at 
some future time. 


On Bill. General demurrer. William 
Darbridge, contemplating marriage 
with the daughter of George W. 
Blake, purchased and caused to be 
conveyed by deed dated Aug. 1, 1851, 
to Blake for her benefit certain lots of 
land in the city of Newark. Blake at 
the same time executed and delivered 
a declaration of trust by which, after 
reciting the deed and its purposes, he 
declared that he held the premises, in 





trust for the sole and separate use of 
his daughter Josephine about to marry 
Durbridge, and, permit her to occupy 
them, or rent them for her use ; and 
whenever required by her in writing 
during his lifetime would convey the 
premises to such persons as she should 
direct, and at her decease, to such per 
sons as she should by will appoint, or 
on failure of such appointment to her 
heirs at law. The marriage took 
place. The wife died leaving one 
child, the issue of the marriage, and 
without having disposed of the prop- 
erty in her lifetime, and without leav- 
ing any will. Her husband survives 
her. The trustee died and, the trust 
descended to Geo. W. Blake, the de- 
fendant the bill is filed for a decree, 
declaring that Durbridge on the death 
of his wife became entitled to an 
equitable estate by the curtesy in the 
premises, and an account for the rents, 
etc., from that time. 

Mr. W 8. Whitehead, for demur- 
rants. 

Mr. F. W. Stevens, for complain- 
ants. 


Tue Cuancettor: By virtue of the 
rule in Shelley's case, Mrs. Durbridge’s 
estate in the property was an equita- 
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ble estate in fee simple; and it is 
most manifest from the declaration of 
trust that the intention of Durbridge 
was to secure to her the fee of the 
property. It was not intended that 
the estate should be a mere life estate 
for no such limitation is expressed, 
and she had power to dispose of the 
property in fee in her lifetime, or by 
her will. The trust was clearly as 
appears by the declaration, created 
for her benefit to give her absolute 
and complete control over the proper- 
ty, and of the disposition of it. But 
it is urged by the defendants that the 
rule above mentioned is not applica- 
ble because the trust was not executed, 
but was executory. An executed trust 
is one when the limitations of the 
equitable interest are complete and 
final, while an executory trust is one 
where the limitations of the equitable 
interest are intended to serve merely 


as minutes or instructions for perfect- 
ing the settlement at some future pe- 


riod, Lewin’‘on Trusts, 144. The 
words executed and executory refer 
rather to the manner and perfection of 
the creation of the trusts, than to the 
action of the trustee in administering 
the property. A trust created by deed 
or will; so clear and certain in all its 
‘ terms and limitations that the trustee 
has nothing to do but to carry out all 
the provisions of the instrument ac- 
cording to its letter, is called an ex- 
ecuted trust. In these trusts, tech- 
nical words recive their legal meaning, 
and the rules applicable to legal es- 
tates govern the equitable estates thus 
created. On the other hand, an exe- 
cutory trust, is where an estate is con- 
veyed to the trustee upon trust to be 
by him settled or conveyed upon other 
trusts in certain contingencies, or up- 
on other events, and those other trusts 
-re imperfectly stated, or mere ont- 
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lines of them stated, to be afterwards 
drawn out in a formal manner, and 
are to be carried into effect according 
to the final form which the details and 
limitations shall take under the direc- 
tions this given. Perry on Trusts 
§359. Said Lord St. Leonards in 
Egerton v. Earl Brownlow, H. of L. 
Ca., 210. ‘All trusts are ina sense 
executory because a trust cannot be 
executed except by conveyance, and 
therefore, there is always something 
to be done. But that is not the sense 
which a court of equity puts upon the 
term “executory trust.” A Court of 
Equity considers an executory trust 
as distinguished from a trust executing 
itself, and distinguishes the two in 
this manner. Has the testator been 
what is called, and very properly call- 
ed his own conveyancer?. Has he 
left it to the Court to make out from 
general expressions what his inten- 
tion is, or has he so defined that in- 
tention, that you have nothing to do 
but to take the limitations he has 
given to you and convert them into 
legal estates?” 

It is very clear that the trust in the 
case under consideration was not exe- 
cutory but was executed, There re- 
mained on the death of Mrs. Durbridge 
nothing for the trustee to do but to 
convey the legal estate to her heirs, to 
convert their equitable estate into a le- 
gal one by conveyance to them. The 
heirs of Mrs. Durbridge did not take 
by purchase but by descent. 

Her husband at ber death became 
entitled to an estate by the curtesy in 
in the property, and that although the 
trust was for her separate use. It is 
to be observed that there are no words 
in the declaration indicating an inten- 
tion to exclude the husband from his 
curtesy. The limitation to the heirs of 
the wife after her death will not exclude 
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him. Lewin on Trusts, 623. Perry on 
Trusts, §324. Clancy on Husb. and 
Wife, 193 and 194. 

In Follett v. Tyler, 14 Sim. 125, un- 
der similar cicumstances, it was held 
by Sir Lancelot Shadwell that on the 
wife's death the husband became equit- 
able tenant by the curtesy of the es- 
tates. * * * In Moorev. Webster, 
L. R. 3 Eq., 267, Sir John Stuart, V. 
C. says: *‘ The authorities are as clear 
as the principle. Real estate may be 
limited to the separate use of a wife so 
as not to exclude entirely the husbands 
marital rights ; and unless our marital 
right be wholly excluded he is not 
necessarily excluded from being tenant 
by the curtesy. 
John Leach and Sir Lancelot Shad- 
well have held that where the husband 
is not excluded from all interest in the 
fee, he is not excluded from being ten- 
ant by the curtesy.” * -* * In 
Mullaney v. Mullaney, 3 Green’s C. R. 
16, a testor devised to his daughter 
a farm in fee, but not to be in any man- 
ner subject to the sale or disposal of 
her husband in any way, manner, or 
form whatever. It was held that the 
husband was entitled to curtesy. 
also Morgan v. Morgan, 5 Madd. 408, 
and Tillinghast v. Coggeshall 7 R. L. 
383. 

The equitable estate given to the 
wife in the case under consideration is 


See 


precisely like the legal estate which, un- 
der our present statute law, a married 
woman has in lands acquired by her in 
fee simple absolute. In such land her 
husband will, if the legal requisites to 
the estate exist, be entitled on her 
death to tenancy by the curtesy. 


Porch v. Fries 3 C. E. Green, 204, Rev.’ 


Stat. 638, §9, 639 §14. In the case in 
hand the wife had an equitable seizin. 
She had ‘by her trustee actual posses- 
sion and receipt of the rents, issues, and 





Lord Hardwicke, Sir | 
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profits. Casborne v. Scarfe 1 Atk. 
603,606. Parker v. Carter 4 Harr. 400. 

Nor will the fact that the trust pro- 
ceeded from Durbridge himself, exclude 
him from his curtesy. The demurrer 
will be overruled with costs. 


MORTGAGE—USURY. 


Gray v. Van Blarcem, et al. 
{May Term, 1878.] 


| An agent’s retention of a premium of a loan 


on mortgage, either with or without the 
mortgagee’s knowledge does not constitute 
usury. 

There is no distinction between the case of a 
loan by a broker on a premium, which is 
understood by the borrower goes to him, 
and that when the broker is instructed to 
loan at lawful interest and takes alarger pre- 
mium, unknown to the borrower. 


On bill of foreclosure. The com- 
plainant brings suit for the foreclosure 
of three mortgages given her by the 


defendants, one for $4500, another for 


$1500 and a third for $900. The 
mortgagees set up the defence of 
usury. The proof is that they paid 
to one Borden to whom they applied 
for the money, a premium of ten per 
cent. of the amount of the first two 
loans and a larger percentage on the 
other. The money thus paid was di- 
vided between him and one Bennett, 
through whom the loans were made. 
No part of the premiums were receiv- 
ed by the complainant nor was she 
aware that Bennett had received any 
part of them. On final hearing on 
pleadings and proofs. 

Mr. H. S. Drury for complainant. 

Mr. FH. 8S. Atwater for Mrs. Van 
Blarcom. 


THe Cuancettor: Borden was the 
agent of the Van Blarcoms in obtain- 
ing the loans. The receipt by Ben- 
nett of the money thus paid over to 
him by Borden as his commissions 
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would not, if he had been the com- 
plainant’s agent, make the loans usuri- 
ous, Muir v. Savings Inst. 1 C. E. Green 
537, Conover v. Van Mater 3 C. E. 
Green, 481, Spring v. Reed, 1 Stew 
art 345, Manning v. Young Id. 568. 
The counsel of the Mortgagors in 
the hearing urged upon the consider- 
ation of the Court the cases of Algier v. 
Gardner, 54 N. Y. 360, Estevey v. Pur- 
dy, 6 Hun 46, in stipport of the propo- 
sition, that when on a loan at lawful in- 
terest made by the lender through his 
agent, a commission is charged and 
received by the agent, and the borrow- 
er does not understand that the money 
thus charged and paid is to go to the 
agent alone, the transaction, is usuri- 
ous. It was held in those cases 
that where the agent receives a premi- 
um foraloan bearing lawful interest, 
the contract will be usurious, unless 


the agreement by the borrower with 
the agent is independent of the con- 
tract for the loan; that is, unless it is 
understood by the borrower to be an 
agreement solely for the benefit of the 


agent. The principle of these New 
York cases is in opposition to that 
laid down by this court in Muir v. 
Savings Institution and Conover v. 
Van Mater and of the Court of Errors 
and Appeals, and in the former, indeed 
it is in opposition to that of the case 
of Condit v. Baldwin 21N. Y. 219, from 
which the courts, by which the cases 
under consideration were decided, at- 
tempt, to distinguish them. In Conover 
v. Van Mater the agent had received a 
premium of $336 on a loan of $1400, 
and it was insisted that the: loan was 
therefore usurious. But it was held 
that there was no proof that any part 
of the premium was paid to the mort- 
gagee, directly or indirectly, or that he 
agreed to receive it, or any part of it, 
and that there was no evidence that 
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he knew of the agreement to pay it or 
of the payment of it; though, added 
that Chancellor, if he had known that 
his brother (the agent) had received 
this or any other amount of illegal 
brokerage for effecting this loan, it 
could in nowise, have tainted this loan 
with usury. 

In Muir v. Savings Inst., the Court 
said: ‘But if he” (Muir the Mort 
gagor) did pay a bonus of $100 to 
Mott. to obtain this loan, as he alleges, 
there is not only no evidence that he 
(Mott) had any authority from the in- 
stitution to receive it, or that the other 
members of the funding committee, by 
whose concurrence the loan was made 
had any knowledge of the transaction, 
but it is proved that they were igno- 
rant of it and that no part of the 
money went into the funds of the com- 
plainants. The ground of the usury 
therefore entirely fails.” 

The distinction sought to be drawn 
in the New York cases above referred 
to, between the case of a loan by a 
broker on a premium, which itis un- 
derstood by the borrower is to go in 
to the pocket of the broker, and the 
case when the broker though instruet- 
ed by his principal not to lend at more 
than lawful interest takes the premium 
without communicating the fact to the 
borrower, that all of it is to be retain- 
ed by him for his commissions, does 
not commend itself to my judgment. 

The distinction is manifestly due to 
dissatisfaction with the principle es- 
tablished in Condit v. Baldwin. But 
according to the evidence in this cause 
Bennett acted rather as the friend of 
the complainant, then as her agent for 
his own advantage and on his own ac- 
count undertook to induce her to make 
the loans and he received his compen- 
sation therefore under an agreement 
between him and Borden. There is 
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no evidence that he was her agent to 
make the loans. He appears to have 
been paid by Borden for his success- 
ful influence with her, and not to have 
been her agent. 

The defence is not sustained, 


MECHANIC LIEN. 


Gibbs v. Grant. 
{May Term, 1878.] 

A purchase money mortgage is entitled to 
priority over lien claims for building mate- 
rials furnished previous to the execution of 
the mortgage 
Bill to foreclose. The complainant 

agreed tolend the defendant $900 to 

be secured by mortgage on two lots of 
land in Warren Co., one of which was 
then owned by one Hilbut, but which 
he had previously agreed to sell to 

Grant for $600. When the agreement 

for the loan was made, Grant had com- 

menced building a house on that prop- 
erty, and procured the material. The 

mortgage to Gibbs was delivered im- 

mediately after the deed from Hilbut 

to Grant, and as part of the same 
transaction, Grant being unable to ob- 
tain the deed until he made a payment 
on account of the purchase money. 
Three hundred dollars of the money 
from Gibbs was paid to Hilbut who 
then delivered the deed. Subsequently 
persons who had furnished materials 
filed their claims under the Mechanic's 
lien law, against the house and _ lot. 

Judgments were obtained thereon, and 

the property sold, and bought by the 

defendants Levy and Popper; who 
were the holders of the second mort- 
gage upon tle property. The ques- 
tion involved is whether the complain- 
ants’ mortgage is entitled to priority 
over the lien claims. On final hearing 
on pleadings and proofs. 

Mr. J. G. Shipman for complainant. 

Mr. J. 7. Dumont for defendants. 





Tue Cuancettor: Prior to the time 
when Gibbs’ mortgage was delivered, 
Grant bad no title to the mortgaged 
premises. The act by which he receiv- 
ed his title was contemporaneous with 
the delivery of the mortgage and alone 
enabled him to obtain the title. The 
property was not liable at that time to 
any claim of lien for the materials 
which had been sold to him for the 
building, for he had not, up to that 
time, been the owner, nor had he had 
the requisite consent to bind the 
owner. * * + * ‘The mortgage there- 
fore is entitled to priority over the lien- 
claims to the extent of the amount 
which it purported to secure. Machin 
tosh v. Thurston, 10 C. E. Green, 242. 
Paul v. Hoelft, 1 Stew. 11. Lamb y. 
Cannon, 9 Vroom 362. Moroney’s Ap- 
peal, 24 Penn. 372. 


TRUST—PROOF. 


Nestal, et ux. v. Schmid. 
[May Term, 1878.] 


Parol proof cannot be received to establish a 
resulting trust in lands purchased by an 
agent and paid for with his own funds, no 
money of the principal being used for the 
payment. 

Bill filed for relief against a mort- 
gage given by the complainants to the 
defendant on land conveyed by him 
to them. The complainants allege 
that the defendant agreed to buy the 
mortgaged premises for Nestal as his 
agent, that he did so buy them in fact 
for $500, and that they were conveyed 
from defendant to Nestal for $1000, 
(the defendant representing that as 
the owner's price) of which part was 
paid in cash and this mortgage given 
for the balance. The complainants 
pray to be allowed to redeem the mort- 
gage by paying to the defendant only 
what he paid and interest. On final 
hearing on pleadings and proofs. 
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Mr. A. Flandus and Mr. 
Lycte for complainants. 

Mr. C. EF. Hendrickson for defend- 
ant. 


7. 


G. 


Tue Cuancettor: The proof of the 
alleged agency rests entirely with the 
complainants. It is denied by the an- 
swer and by all the rest of the evi- 
dence in the cause. But, if it be ad- 
mitted that the agency existed, that 
the defendant agreed with Nestal that 
he would buy the property for him, 
the suit cannot be maintained on the 
ground of agency, for it appears, and 
it is not disputed, that the money paid 
for the property was the money of the 
defendant, and he took the title in his 
own name. A trust in the property 
in favor of Nestal cannot in view of 
the statutes of fraud be established 
by parol proof. Story’s Eq. Juris. 
$1201 a. Parol proof cannot be re- 
ceived to establish a resulting trust in 
lands purchased by an agent and paid 
for with his own funds, no money of 
the principal being used for the pay- 
ment, for the relation of principal and 
agent depends upon the agreement 
existing between them, and the trust 
in such a case must arise from the 
agreement, and not from the transac- 
tion ; and when a trust arises from an 
agreement it is within the statute of 
frauds and must be in writing. This 
rule is so inflexible that though the 
agent may be indicted, and convicted 
of perjury in denying his character as 
agent in his answer under oath, the 
Court cannot decree and establish the 
trust. Perry on Trusts, §135. 

Bill dismissed with costs. 


ASSIGNMENT IN EQUITY OF NE- 
GOTIABLE PAPER. 


Huges v. Nelson, et al. 
[Filed May Term, 1878. ] 


1. If, in the transfer of negotiable paper, an 
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endorsement is omitted through accident, 
mistake, or fraud, a good title will pass in 
equity by mere delivery. 

. The fact that a party has set up in a suit 
law matters which are grounds of equitable 
relief only will be no bar to his right to re- 
lief in a court of equity. 

3. A judgment of a court of law will not con- 
clude an inquiry it cannot make, nor cut off 
a remedy it cannot administer. 

Mr. J. H. Jackson for derurrants. 
Mr. Charles H. Hartshorne for com- 


plainant. 
On Demvurrer. 


Tue Vice-Cuancettor: The defend- 
ants deny that the bill shows a good 
cause of action. The bill avers that 
two of the three defendants made this 
note payable to the order of the third 
for his accommodation, who passed it 
to the complainant in exchange for the 
complainant's note. The defendant 
sold the complainant’s note, and ap- 
propriated the proceeds. Both notes 
bore the same date, were for the same 
amount, and payable at the same time. 
The complainant agreed to make the 
exchange upon the defendant’s prom- 
ise that he would endorse the note he 
held to the complainant, but when he 
handed it over he omitted to do so. 
The omission was accidental. The 
complainant received it before matu- 
rity. After the notes fell due, the 
complainant was compelled to pay his ; 
the other was not paid. A week or two 
after its maturity, the complainant de- 
livered it to the defendant, requesting 
him to have the other two defendants 
(the makers) to pay it, or renewit. He 
surrendered it to the makers, repre- 
senting that he had not used it, and 
they destroyed it. Subsequently the 
complainant brought an action at law 
on the note, against the three defend- 
ants, which resulted in a judgment for 
the defendant, the complainant being 
unable to show a title to the note which 
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the tribunal, where he sought his rem- 
edy, could recognize. 

The questions raised by the demur- 
rer: First did the delivery of the note 
to the complainant, under the circum- 
stances stated,constitute him in equity 
an endorsee ; and second, if it did, is 
he barred of his remedy in equity by 
the judgment at law? At law, it is 
clear, a written endorsement is abso- 
lutely indispensable to the transfer of 
title to negotiable paper, but a much 
more liberal rule prevails in equity. In 
equity a chose in action, even when it 
consists of a bond and mortgage, may 
be assigned by mere delivery and with- 
out any writing whatever. Galway 
v. Fullerton, 2 C. E. Green, 394; 2 
Story’s Eq. Juris., §§1047; and nego 
tiable paper transferred in the same 
mode will, in equity, confer upon the 
transferee all the rights which at law 
he would acquire by a written endorse- 
ment. Judge Story says: If by mis- 
take, accident or fraud, a note has been 
omitted to be endorsed upon a trans- 
fer, when it was intended it should be, 
the party may be compelled by a Court 
of Equity to make the endorsement. 
Story’s Promissory Notes,§120 ; 1Sto- 
ry'’s Eq. Juriis., §99, p.729; and in 
Chitty on Bills, (11 Am. Ed., 203) itis 
said: It has been adjudged, that if a 
trader delivered a bill fora valuable 
consideration to another previously to 
an act of bankruptcy, and forget to en 
dorse it, he might endorse it after his 
bankruptcy. (Smith v. Pickering, 
Peake’s Cases, 50; Anon.1 Camp. 492; 
Rolleston v. Herbert, 3 Dun. 411); and 
if he and his assignees refused, they 
might be compelled to do so by bill in 
equity, (Hx parte Greening, 13 Ves. 
206; Hx parte Mowbray, 1 Jac. and 
Walk., 428 ; Hx parte Rhodes, 3 Mont. 
and Ayt., 217; Watkins v. Maule, 
2 Jac. and Walk., 243.) In the case 
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last cited, the note had been made by 
the drawer for the accommodation of 
the payee who negotiated it, but omit- 
ted to endorse it. The Master of the 
Rolls, in speaking to the point under 
discussion, said: “ When a note is 
handed over for a valuable considera- 
tion, the endersement is mere form ; 
the transfer for consideration is the 
substance; itcreatesan equitable right 
and entitles the party to call for the 
fprm. The other party is bound to do 
that formal act in order to substanti- 
ate the right of the party to whom he 
has transferred it.” Equity looks upon 
that as done. There can be no doubt 
upon the facts admitted by the demur- 
rer, that the complainant passed his 
note to the defendant, believing that 
a,valid title to the other note had been 
made to him. That was the consider- 
ation which prompted him to lend his 
note to the defendant, and the other 
thing he was to receive for it. Equity 
will treat the transaction as vesting 
him with the rights which, according 
to the contract, he was to have. In 
my opinion the delivery of the note, - 
under the circumstances stated, con- 
stituted the complainant an endorsee 
in equity, with all the rights of a bona 
Jide holder for value before maturity. 

Is he barred by the judgment at 
law? His right to the note was pure- 
lv equitable; a legal title could not be 
without writing. Having 


acquired 
simply an equitable right, he was with- 
ont remedy in a common law tribunal, 
but he attempted to avail himself of 


his right there and failed. Does that 
adjudication bar his remedy here? I 
think it is very clear it doés not. He 
failed there because that tribunal 
could neither enforce nor recognize 
his title. It was only authorized to 
enforce his legal rights; it was not 
competent to enter upon an inquiry 
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whether or not he was the equitable 
owner of the note. It is obvious its 
adjudication does not conclude an en- 
quiry it could not make, nor cut off a 
remedy it wasincompetent to adminis- 
ter. The authorities on this point are 
decisive. Where the p@rty has equita- 
ble rights, not cognizable in a court 
of law, which would in a court of 
equity have prevented such an adjudi 
cation a8 was made in a court of law, 
the judgment will interpose no obsta- 
cle to redress in equity, since the court 
of law has no proper jurisdiction of 
the subject matter, forming the basis 
of redress in equity. 2+ Story’s Eq. 
Juris., §1573. Equity will relieve a 
party against a judgment at law, 
where its justice can be impeached by 
facts or on grounds of which the party 
seeking its aid could not have availed 
himself at law; or, as stated, by 
Chief Justice Marshall, in Marine 
Ins. Co. v. Hodgson, 7 Cranch, 335: 
“ Any fact whigh clearly proves it to 
be against conscience to execute a 
judgment, and of which the injured 
party could not have availed himself 
in a court of law, will justify an ap- 
plication to a court of Chancery. 
Cairo and Fulton R. R. Co. v. Titus, 
12 OC. E. Gr., 106. This statement of 
the rule was approved by the Court of 
Errors and Appeals, (1 Stew., 270) 
and the rule itself has been repeatedly 
recognized by this court. Kinney 
v. Ogdén’s Adm’r., 2 Gr. Ch., 171; 
Bower's Exr’s. v. Butler’s Adm’r., 3 
Gr. Ch., 470; Reeves v. Cooper, 1 
Beas., 225. The present Chancellor 
enforced it, in Smalley v. Levi, 1 Stew., 
348. It was there distinctly held, 
that the fact that a party set up in a 
suit at law matters which are grounds 
of equitable relief only, is no bar to 
his right to relief in this court. In 


had been set up as a defence in an ac- 
tion at law, but the principle is the 
same whether the equitable rights 
have been urged as a defence or as- 
serted as a ground of action, for they 
are unavailable at law for either pur- 
pose. 

The demurrer must be overruled 
with costs. 


SPECIFIC PERFORMANCE. 


Ready v. Noakes, et al. 
[Filed May Term, 1878.] 

The Court will not set aside a conveyance of 
property bora fide sold at public auction, 
merely on the ground of inadequacy of 
price. 

On final hearing on bill and answer, 
and proofs. 

Mr. J. Garrick for complainant. 

Mr. A. kK. Brown for defendant. 


Tue Cyancettor: The complain- 
ant files his bill for a decree for spe- 
cific performance of a contract for the 
sale of land in Jersey City, belonging 
to the defendant, Sarah Ann Noakes, 
and sold to him on the 4th day of 
June, 1877, at a public auction held by 
Joseph Warren, auctioneer, who was 
duly authorized by Mrs. Noakes 
to sell the property. At the sale the 
complainant was the highest bidder, 
and the property was struck off to 
him at $1250 cash, of which he paid 
according to the conditions of sale 
ten per cent., at the time of purchiase. 
He signed an acknowledgment of. his 
purchase in accordance with the con- 
ditions, and received from Mr. War- 
ren an acknowledgment,signed by the 
latter, of the sale to him. The deed 
according to the conditions of the sale 
was to be delivered on or before the 
25th day of June then next. At that 
time the complainant duly tendered to 
Mr. Noakes and Mr. Warren, respec- 





that case it appeared equitable rights 
23. 


tively, the balance of the purchase 
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money in cash, and demanded the deed 






plainant thereupon filed his bill in|i 






of inadequacy of price. She insists that 









ground of inadequacy of price, but 








stances connected with it, and if any 







their power to carry the contract into 
execution. Rodman v. Zilley, Saxt. pp. 
320, 324, 325. But mere difference in 
value, though it be considerable,is not 
of itself a sufficient ground for refus- 
ing specific performance. Lord Eldon 
in Emery v Wase, 8 Vesey, 517; Bab- 
ington on Auctions, 162. As was said 
by Lord Eldon in White v. Damon, 7 
Vesey 34, 35, and in Coles v. Trecoth- 
ick, 9 Vesey,234, 236, specific perform- 
ance isa matter of discretion, but itis 
not an arbitrary, capricious discre- 
tion. It must be regulated upo. 
grounds that will make it judicial. Un- 
less the inadequacy of price is such as 
shocks the conscience, and amounts in 
itself to conclusive and decisive evi- 
dence of fraud in the transaction, it is 
















or as was said by Chief Justice Mar- 
for the premises, which was refused by} shall in Garrett v. Macon, 2 Brock., 
Mrs. Noakes upon the ground that the | 185, 246, “It is settled that mere in- 
price at which the property was sold|adequacy of priceis nota sufficient 
was far below its true value. The com- | ground for a court of equity to refuse 
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ts assistance, anless the difference be- 


this Court for relief in the prem-|tween the sum to be given, and the 
ises. Mrs. Noakes, by her answer, re-| value of the land be so enormous as 
sists his application on the sole ground | to countenance the idea of fraud and 
imposition.” A distinction has been 
; the property was worth at the time of] properly made between private sales, 
the sale from $2500 to $3000, and {and sales at public auction in favor of 

that it ought to have bronght at the} the latter. In White v. Damon, whi 

sale from $2000 to $2600. supra, Lord Eldon said that he was 
Courts of equity seldom interfere to | inclined to say that a sale by auction 

set aside sales and contracts on the} where no fraud or surprise, etc., was 
shown, could not be set aside for mere 
leave the parties to their legal reme-jinadequacy of price; and in ex parte 
dies. When they are called upon for} Latham,he subsequently expressed the 
extraordinary aid to enforce a contract|same opinion. Vice-Chancellor Wig- 
they take the liberty to examine into|ram lays down the reasonable rule 
the consideration to be given, its fair-| upon the whole subject in Borell v. 
ness and equality, and all the circum-} Danne, 2 Hare, 440, 450, 451. He says, 


“Tcertainly understand the rule of the 


thing manifestly appears in that part|Court to be, that even in ordinary 
of the transaction they will not lend | cases, and a fortiori in cases of sales 


by public auction, mere inadequacy of 
consideration is not a ground even for 
refusing u decree for specific perform- 
ance fan unexecuted contract; and 
still less can it be a ground for re- 
scinding an executed contract. The 
only exception which I believe can be 
stated, is where the inadequacy of 
consideration is so gross as of itself to 
prove fraud or imposition on the part 
of the purchaser. Fraud in the pur- 
chaser is of the essence of the objec- 
tion to the contract in such a case. 
The case must, however, be strong 


indeed, in which a court of justice shall 


say that a purchaser at public auction 
between whom, and the vendor there’ 
has been no previous communication 
affecting the fairness of the sale, is 








not itself a sufficient ground for refus- 
ing a decree of specific performance, 








chargeable with fraud or imposition, 
only because his bidding did not ex- 
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ceed the amountof the vendor's re- 
served bidding.” 

By the case as presented by the 
pleadings and the proofs, the complain- 
ant is entitled to a decree for specific 
performance. 





PRIORITY OF JUDGMENT. 


Howell, et al. Assignees v. Teel, et al. 
{Filed May Term, 1878.] 


A judgment recovered for a partnership debt 
in case of the insolvency: of the firm, and 
the partners before it is collected, is, in 
equity, a priorlien upon the separate proper- 
ty of the partners, to a judgment of the 
separate creditors of the partners. 

Bill for relief. Motion to dissolve 
injunction on bill and answer. 


Mr. J. F. Dumont for motion. 
Mr. J. G. Shipman contra. 


- The complainants, assignees of 
James M. Andrews by their bill sought 
to restrain Teel from executing upon 
the real property which passed to 
them by the assignment, a judgment 
by confession recovered by him against 
their assignor and one Bennet, part- 
ners. Judgment was entered and fi. 
fa. issued February 7th, 1876. The 
assignment of Andrews was made on 
the fifteenth of that month, and about 
the twentieth of the same month he 
and Bennet made an assignment to 
the complainant Davis of all their 
partnership property for the benefit 
of the creditors of the firm. Bennet 
is also insolvent individually. The 
complainants insisted that the judg- 
ment was recovered for a debt due 
from the firm and that, therefore, Teel 
should be prevented from making any 
part thereof out of the individual 
’ property of their assignor until after 
his individual debts should have been 
paid. They allege that Teel put in 
his claim under the assignment of 
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Bennet & Andrews as partners, and 
they insist that he thereby waived any 
lien he might have been entitled to 
under his judgment, but the defend- 
ant alleges that was it withdrawn the 
same day it was put in. 

THe CHANCELLOR. * * * By 80 
putting in his claim he did not waive 
any legal advantage which his judg- 
ment secured to him upon the proper- 
ty which was owned by the assignors 
or either of them at the time when the 
judgment was entered. VanDerveer 
v. Conover, 1 Harr., 487; Moses v. 
Thomas, 2 Dutch., 124; Bell v. Flem- 
ing, 1 Beas., 14,490. The rule of 
equity which the complainants invoke 
to restrain Teel from proceeding to 
collect the balance due on his judg- 
ment by sale of the separate real es- 
tate of Andrews which passed under 
the assignment by the latter, cannot 
be applied to deprive him of the lien 
of his judgment on that property. 
His judgment was entered by virtue 
of a bond and warrant of the attor- 
ney to confess judgment thereon. 
This bond, it may be remarked, was 
joint and several. By virtue of his 
judgment he might have proceeded to 
collect the amount due upon it by levy 
upon and sale under execution of the 
separate property of either or both 
of the judgment debtors; and this 
court would not have restrained him 
from so doing on the ground that the 
debt for which the bond was given was 
a partnership debt and there was part- 
nership property out of which he 
might have collected the money due 
thereon. Wisbam v. Lippencott, 
Stock., 353 ; Randolph v. Daly, 1 C. 
E. Gr., 313; Nat. Bank of the Me- 
tropolis v, Sprague, 5C. E. Gr., 18. 
In Wisham v. Lippencott the Chan- 
cellor (Williamson) said, “I have no 
hesitation in saying that where a joint 
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creditor of a firm has judgment, and 
creditor levied upon the separate ef- 
fects of one of the partners, this court 
ought not, in mere compliance with 
any such rule,’as that the separate 
creditors of each partner are entitled 
to be first paid out of the separate 
effects of the debtor before the part- 
nership creditors ean claim anything, 
to interfere with such execution either 
on the application of any one of the 
partners, or any creditor of the firm, 
or separate creditor of any of its 
members.” 

In National Bank v. Sprague the 
partner aad given mortgages to secure 
individual debts. The Chancellor 
(Zabriskie) held that the principle 
though applicable in the administra- 
tion of partnership assets to be ad- 
ministered here, was not applicable to 
lien created by the partners upon the 
partnership property before it came 
into this court, He said, “ The part- 
ner, while the partnership property is 
still under their control have . the 
power to appropriate it to pay or se- 
cure their individual debts due by 
them individually, and I do not think 
that the mere preference of individual 
debts over partnership debts is such 
fraud upon partnership creditors that 
after it has been done it will be set 
aside by a court of equity. It cer- 
tainly will not be set aside unless in 
a case of insolvency or when done in 
contemplation of insolvency to give 
an improper preference. See also 
Meech v. Allen, 17 N. Y., 300. In the 
the course of administration of assets 
courts of equity follow the same rules 
in regard to legal assets which are 
adopted by courts of law and give the 
same priority to the different classes 
of creditors which is enjoyed at law, 
thus maintaining a practical exposi- 





tion of the maxim, Hqguitas sequitur 
legem, Story Eq. Juris., $553.” 

In this case there is no allegation of 
fraud. The simple question present- 
ed is whether a judgment recovered 
for a partnership debt is, in case of the 
insolvency of the firm, and ‘he part- 
ners, before it is collected, in equity to 
lose its hold, as a lien upon the sepa- 
rate property of the partners ; wheth- 
er the vigilant creditor in such a case 
is to be held to have no advantage, 
from the diligence which but for the 
insolvency of the partnership, would, 
through the lien of his judgment, 
have secured him his debt out of the 
separate property of his debtor. 

The injunction will be dissolved 
with costs. 


COMPENSATION TO PARTNER: 


Codington, etal. v. Idell, et al. 
[Filed May Term, 1878. | 


A partner is not entitled, unless under some 
special agreement, to any extra compensa- 
tion, commission or reward for his skill, la- 
bor, or service while employed in the part- 
nership business. 

Bill for account. On final hearing 
on pleadings and proofs. 

Mr. Rh. V. Lindabury for complain- 
ants. 

Mr. G. Collins for defendant. 


Idell one of the members of the 
firm took charge of a litigation for 
the benefit of the firm, and rendered 
valuable service in the collection of 
money due to it. In his answer to the 
bill filed by the complainants for an 
account, Idell claimed extra compensa- 
tion for the survices thus rendered. 


Tue Cuancettor: The general rule 
is that a partner is not entitled, unless 
under some special'agreement, to any 
compensation, commission or reward 
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for his skill, labor or services while 
employed in the partnership business. 
Story on Part., §§181, 185; Beatty v. 
Wray, 19 Penn. St. R., 516; Collyer 
on Part., 105. 


An account ordered. 





PRACTICE—PROOF. 





Cleveland, et al., Executors v. O’Niel 
et al. 
[Filed May Term, 1878.} 


The proof must correspond to the allegation 
in the pleading. 
Mr. ES. Atwater for complainants. 
Mr. W. R. Wilson for defendant. 


Tae Cuancettor: The answer al- 
leges there was a corrupt and unlaw- 
ful agreement between the mortgagor 
and the complainants by which the 
latter should receive.$433.75 as a pre- 
mium * * * fora loan, and that 
they received it accordingly. * * * 
The proof does not show that the com- 
plainants or either of them received 
that sum, but shows that one of them 
received on his own account as commis- 
sions $311.50. The answer avers that 
the alleged contract for the payment of 
the premium was made with both ex- 
ecutors. The proof does not sustain 
the allegation that there was a con- 
tract. * * * Applying the rule 
which requires strict conformity of 
the proof to the pleading in such 
cases the defence must be adjudged to 
have failed. 


TRADE-MARK. 





Pool et al. v. Boylan et al. 
|May Term, 1878. Court of Chancery.] 





BRIEF BY J. P. OSBORNE, ESQ. 





This is a creditors bill filed by the 
judgment creditors of Helen Dovel! 
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vell’s Son,” alleged to be copyrighted 
and to be exclusively the property of 
Helen Dovell, (by assignment), sold 
and the proceeds applied to the pay- 
ment of complainants judgment. The 
bill for this alleges that since com- 
plaint’s debt became due Helen Do- 
vell in order to defraud them assign- 
ed the said trade-mark to Catharine 8S. 
Boylan. There is a prayer for injunc- 


posing of the trade-mark and that the 
right to use the same may be sold and 
the proceeds applied to the payment 
of complainant’s judgment. 

To this bill defendants demur. 

The allegation of the bill is that the 
name of “R. B. Dovell’s Son” has 
been copy-righted. 

As matter of law the name of “R. 
B. Dovell’s Son” is not the subject of 
copy-right. United States Revised 
Statutes p. 956, $4952. 

The name is not the subject of 
trade-mark. Brown on Trade-Marks, 
p. 90, sec’s. 138, 196, 202, 206. Trade- 
mark and copy-right are not synony- 
mous. Brown on Trade-Marks, p. 78, 
sec. 112 and cases cited. 

The right to use the name of an in- 
dividual or firm is not incidental to 
the right to the good will of a business 


use the name of the seller. 

Lord Eldon defines, “ good will to 
be but the probability that old custo 
mers will resort to the stand.” 

Judge Story says, “It is an advan- 
tage or benefit acquired by an estab- 
lishment beyond the mere value of the 
capital stock funds, or. property em- 
ployed therein in consequence of the 
general public patronage, which it re- 
ceives from constant or habitual cus- 
tomers on account of its local position 
or common celebrity or representa- 





to have the trade-mark “R. B. Do- 


tion for skill or affluence or punctu- 
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tion restrdining defendants from dis- 


and does not carry withit the right to 
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ality or from accidental circumstances 
or even from ancient partialities or 
prejudice.” Story on Partnership, $99. 

The sale of chattels with good will 
of a business does not confer on the 
purchaser the right to use the name of 
the vender in the conduct of the busi- 
ness in.the same place, Howe v. Sear- 
ing, 6 Bosw. 354. An individual can- 
not by process of law be deprived of 
the name, title, reputatiog or charac- 
ter acquired by him in his business 
through long, and patient labor, in- 
dustry, skill, and honorable dealing. 

These are of the inalienable rights 
guaranteed to every citizen, and are 
as sacred as liberty and the right to 
acquire, hold and enjoy property. 
The fact that the name has been the 
subject of copyright or trade-mark, 
as is alleged, or that it has been trans- 
ferred by its original owner to his le- 
gal representatives, does not affect 
the principle involved in this discus- 
sion, for if the right to the name is 
inviolable in the individual, it is like- 
wise sacred in the hands of his suc- 
cessors. 

The copyright and trade-mark laws 
do not invest « person with property, 
but rather protect him from incursions 
which might be made by others upon 
his rights. It will hardly be main- 
tained that if Richard B. Dovell had 
become insolvent in his lifetime, and 
judgments recovered against him, that 
a court of equity, on creditor's bill 
filed, would utter a decree directing a 
judicial sale of the right to use said 
Dovell's name, and restraining Dovell 
from using his own name in his lawful 
business. It is well settled that a 








contract whereby one agrees not to 
engage in a business, at any time, or 
anywhere, is void, as being in restraint 
of trade, and against public policy, 
and the same principle rendering such 


a contract void, would also render void © 


any procedure by which tbe citizen 
might be deprived against his will, of 
any of his natural or acquired means of 
making himself an industrious and 
profitable member of society. 

If the Court would thus forcibly 
transfer the right to use the name of one 
citizen to another, who would assume 
to carry on business under a name or 
style not his own,,the Court thereby 
would be lending its aid to the perpe- 
tration of a fraud upon the public. 
Fraud, under whatever guise, is ab- 
horrent toa Court of equity and is 
suppressed whenever brought within 
its jurisdiction. 

If we assume that the name of “* R. 
B. Dovell’s Son,” was a proper subject 
of copyright under the acts of Con- 
gress, this would be in the nature of 
a franchise, given by authority of 
Congress, and to be exercised any- 
where within the territory of the 
United States. A court of a single 
state having jurisdiction of the par- 
ties, might possibly control their ac- 
tions, so long as they remain within 
its jurisdiction, but its jurisdiction is 
confined to the territorial limits of the 
state. It would seem reasonable that 
even if this Court had the power to 
direct a sale of the right to use the 
name, or the copyright within the 
State of New Jersey, such power 
would be inoperative .in any other 
state. 
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IT COURT. 


U, S. CIRCU 


Hon. WM. MCKENNAN, Circuit Court Judge.—Hon. Joun T, Nixon, 
District Court Judge. 





INFRINGEMENT OF PATENT. 





Odiorne v. Denney. 
{Filed May 21, 1878. } 


A patent embraces in law all mechanical 
equivalents which operate on the the same 
principle. 

A defendant is not allowed to surprise the 
patentee by evidence of a prior invention of 
which he has given no notice. 


The bill is filed in this case for an 
injunction and damages against the de- 
fendant for infringing certain letters 
patent. dated April 7th, 1874, for an 
‘Improvement in machines for fixing 
metallic rings to umbrella cases,” 
granted to one Hurcombe, and by him 
assigned to thecomplainant.. The de- 
fendant by his answer denies the in- 
fringement, and justifies under letters 
patent, dated October 3rd, 1876, for 
an “ Improvement in apparatus for at- 
taching rings to umbrella cases,” is- 
sued to one Gemmill, and by him as- 
signed to the defendant. 


Nixon, J.: The sole question pre- 
sented by the pleadings and evidence 
is, does the defendant's machine in- 
fringe the complainants? In the two 
machines there are a number of varia- 
tions in the details of mechanical con 
struction, but it seems to me that Gem- 
mill has seized the principle of the 
complainant's patent, and its mode of 
operation and has studiously sought 
by varying the instrumentalities to 
avoid the charge of infringement. 


57, is pertinent here. “ A patent in 
calling for a specific mode, embraces 
in law all mechanical equivalents, or 
modes which operate on the same prin- 
ciple : consequently all modes, howev- 
er changed in form, but which act sub- 
stantially on the same principle, and 
effect the same end are within the pat- 
ent. If this were not so a patent-right 
would be of no value, as.it might be 
avoided by any one who possessed or- 
dinary mechanica) skill.” 

The defendant's machine is more 
simple, cheaper and possibly better, 
but its chief efficiency arises from the 
use of equivalents to the complainant's 
patent, and the law does not allow 
even so meritorious a class of men as 
inventors, to appropriate the property 
of other people to their own use with- 
out making satisfactory compensation, 
or at least acknowledging their obli 
gations. 

The defendant has exhibited in his 
case a patent granted to one Pierce in 
1868, and his counsel laid much stress 
upon its specifications, claiming that 
they anticipated all the most. valuable 
parts of the Hurcombe patent. But I 
have given no attention to it in con- 
sidering this case, for the reason that 
the defendant is not allowed to sur- 
prise the patentee by evidence of a 
prior invention of which he has given 
no notice. O’Rielly v. Moore. 15 How. 





110. I have alsp been inclined to give 


}a benign construction to the complain- 


The language of the late Justice | ant’s patent, because the Court should 
McLean, in Pitt v. Edmonds, 2 Fish.,| not hasten to deprive patentees of the 
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advantage of areal and meritorious 
invention, on account of the awkward 
and clumsy manner in which their 
claims are stated. Let a decree be 
entered for an injunction and an ac- 
Couns. 


FRAUDULENT CONVEYANCE. 


Caller, et als, v. McNabb, etal. 
[Filed May 22, 1878.) 

The transfer of property without considera- 
tion by a debtor on the eve of contracting 
new debts, though without actual fraud, is 
fraudulent in point of law, and is void as to 
creditors, and the conveyance must be set 
aside. 


This is a creditor's bill to set aside 
as fraudulent a transfer of real estate 
from the debtor to his wife. George 
McNabb made a conveyance of the 
land in question to his mother-in-law 
in 1874, who immediately conveyed 
the same to the wife of McNabb. The 
deeds purport to have been for $1,500 
consideration, but it is admitted the 
transfer was voluntary, in order to 
vest the legal title of the property in 
the wife of the defendant. Contem 
poraneously with this conveyance 
George McNabb entered into a part- 
nership with one Anne Sullivan, for 
the manufacture and sale of sash, 
blinds and doors. 


Nixon, J.: The facts in the case are 
not numerous and there is little con- 
troversy respecting them. The de- 
fendant McNabb, is frank in avowing 
his intentions in making the convey- 
ance he says; ‘‘ Mrs. McNabb paid no 
consideration, the transfer was simply 
to put the property in her name that 
a house could be built on it, and make 
a home.” The purpose was laudable 
under some circumstances, but the 
complainants allege that he attempted 
to accomplish the object at their ex- 
pense. His motive may not have been 
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fraudulent, but on the eve of contract- 
ing new debts and incurring large lia- 
abilities, he withdrew from his credi- 
tors all his real estate, and most of 
his personal property,and placed it un- 
der the control of his wife, or left them 
to take the hazard of losses in the 
business in which he was about to en- 
gage. The transaction is attended 
with the badge of fraud discussed by 
Chief Justice Marshall in the leading 
case of Sexton v. Wheaton, 8 Wheat., 
250, and the transfer is clearly fraud- 
ulent and void upon the principles on 
which that case was decided. The 
property conveyed constituted the 
bulk of the grantor’s estate. He was 
largely indebted at the time accord- 
ing to his schedules subsequently filed 
in bankruptcy. ° 

The transfer took place just as he 
was starting in a new business enter- 
prise into which he was embarking 
without capital,and which, he says, he 
proposed to conduct on credit. His 
failure occurred as soon as _ his credi- 
tors became tired of extending and re- 
newing his notes, which the partner- 
ship gave for their purchases. The 
Supreme Court in Parish v.Murphree, 
13 How. 93, and in Seitz v. Mitchell, 
4 Otto. 580, refused to sustain convey- 
ances made under circumstances quite 
as favorable to the defendants as the 
one under consideration. In the first 
recited case the Court said that ‘‘ when 
a voluntary conveyance is made by an 
individual] free from debt, with a pur- 
pose of committing a fraud on future 
creditors, it is void under the statute 
of frauds. Andif a settlement be made 
without any fraudulent intent, yet if 
the amount thus conveyed impaired 
the means of the grantor, so as to 
hinder and delay his creditors it is as 
to them void.” And in Seitz v. Mitch- 
ell, Mr. Justice Strong remarked that, 
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“ purchasers of either real or personal 
property made by the wife of an insol- 
vent debtor during coverture are justly 
regarded with suspicion, unless it 
clearly appears that the consideration 
was paid out of her separate estate, 
such is the community of interest be- 
tween husband and wife: such pur- 
chases are so often a cover for a debt- 
or’s property, are so frequently re- 
sorted to for the purpose of withdraw- 
ing the property from the reach of the 
creditors, and preserving it for his own 
use, and they hold forth such tempta- 
tions for fraud that they require close 
scrutiny. In a contest between the 
creditors of the husband and the wife, 
there is, there should be, a presump- 
tion against her which she must over- 
come by affirmative proof.” There was 
no such proof in this case. Let a de- 
cree be entered in favor of the com- 
plainants. 


RE-ISSUED LETTERS PATENT. 


Gould, et al.v. Ballard, etal. 
[Filed June 7th, 1878.] 


An enlargement by the use of new instrumen- 
talities in an invention is forbidden, in re- 
issued letters patent, but restricting by the 
disuse of some of the old, is allowable. 
Suit was brought against the de- 

fendants for infringing re-issued let- 
ters patent. The defence set up in 
the answer, among other things was 
that the re-issued letters patent were 
void, because they are for things,sub- 
stantially different from those speci- 
fied in the original. 


Oprnton By Nixon, J.: Whether the 
re-issue is for the same invention de- 
pends upon the solution of the ques- 
tion, whether leaving out certain fea- 
tures described in the original, has so 
changed its character as to render the 
re-issue substantially different. * * 
There is nothing more here than the 


24 





original contained, but less. * * * 


In the recent case of Russell v. Dodge, 
(11th Off., Gaz: 151,) the Supreme 
Court exhibited a disposition to criti- 
cise the facility with which re-issues , 
were obtained at the Patent Office, 
and held, that where the original pat- 
ent was for a process of treating bark- 
tanned lamb, or sheep skin, by means — 
of a compound in which heated fat li- 
quor was an essential ingredient, and 
in a re-issue a change was made in the 
original specifications, by eliminating 
the necessity of using fat liquor ina 
heated condition, and making in the 
new specifications its use in that con- 
dition a mere matter of convenience, 
and by inserting an independent claim 
for the use of fat liquor in the treat- 
ment of leather generally. The char- 
acter and scope of the invention as 
originally claimed were so enlarged as 
to constitute a different invention. I 
was inclined to the opinion at the first 
blush, that the case under considera 
tion came within the prinerple of Rus- 
sell v. Dodge, but after a more care- 
ful examination, I have come to a dif- 
ferent conclusion. The difficulty there 
was that the changes introduced into 
the re-issue extended and enlarged 
the operation of the original patent, 
“bringing under it,” as was stated in 
the opinion of the Court, ‘‘ manufac- 
tures not originally contemplated by 
the patentee.” 

But here the omission tends to re- 
strict rather than to enlarge; and whilst 
enlargement by the use of new instru- 
mentalities is forbidden, restricting by 
the disuse of some of the old, is allow- 
able. This question was early before 
the late Mr. Justice Story, (Cawer v. 
The Brairtree Manufacturing Compa- 
ny, 2 Story, 432), who held thatan in- 
ventor was always at liberty in a re- 
issue to omit a part of his original in- 
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vention if he deemed it expedient, and 
to retain that part only which he deem- 
ed it fit to retain. To the same effect 
was the opinion of the late Judge 
Woodruff of the Second Circuit, in the 
case of Gallahue v. Butterfield, 6. 
Fish, 214. The patentee in his origi- 
nal patent had a weight co-operating 
with a spring, to give greater efficien- 
cy to the spring, and in the re-issue 
he claimed the action of the spring 
alone. In commenting in the charge, 
the learned Judge said, ‘‘Nor do I per- 
ceive any sound objection to allowing 
the inventor in his re-issue, to claim 
the action of the spring alone. It is 
shown in the record of his patent, and 
surely a patentee whose devices are 
new, is at liberty to claim each by way 
of re-issue, although he may have rep- 
resented and claimed them originally 
as acting conjointly.” In determin- 


ing the case of The Dorsey Harvester 
Rake Company v. Marsh, 6 Fish., 396, 
Judge McKennan of this cireuit held-- 
‘that any feature of the invention which 
was actually a part of it, that was sug- 
gested or indicated in the specification 
or drawings, might be distinctly de- 
scribed in an amended specification, 
and protected by a re-issue patent,and 
hence, that the claim of a patent might 
be restricted or enlarged to cover the 
real invention. ‘Nor is it any objec- 
tion to a renewed patent,” he added, 
“that a partof the original invention is 
omitted. This an inventor may do, 
because the public may use it, and 
there is nothing in the policy or terms 
of the patent act which forbids it.” 

The re-issue held to be good, not- 
withstanding the omissions. 

Bill dismissed with costs. 








CASES BEFORE THE INFERIOR COURTS. 


MARRIED WOMEN—USURY. 


Union Crrcurt Court. 


The Union National Bank of Rahway 
v. Craig, et ux. 


Idem v. Sarah J. Craig and Husband. 

First—Suit on promissory note, 
dated March 26, 1877, at one month, 
for $3092 payable at Union National 
Bank of Rahway, drawn by Washing- 
ton H. Craig, and endorsed by Sarah 
J. Craig y 

Second—Suit on note, dated Oct. 
10, 1876, at 3 months for $1456, pay- 
able at Union National Bank of Rah- 
way, drawn by Sarah J. Craig, and 
endorsed by Washington H. Craig. 

The defence by Washington H. 
Craig to both suit, is Usury. 


| The defence of Sarah J. Craig is 
that she signed the notes merely as 
surety for, and for the accommodation 
of her husband, and that she derived 
no benefit from them. 


VaNsycKLE, J.: I find the facts in 
these cases as follows: 
The transactions between the Bank, 


plaintiff, and the defendants commenc- 


ed in 1875. 

The aggregate amount actually 
loaned by the Bank to the defendants 
is the sum of $3050.81. 





The evidence shows incontestibly 
that when the original loans were 
made, and at every renewal thereof, a 
discount was taken by the Bank, at 
rates varying from two and a half to 


> 
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four per cent. a month. None of the 
notes were drawn at a longer time 
than one month, and many, if not 
most of them, at ten or fifteen days. 
So rapidly, at this rate of interest, 
did the debt accumulate that the act- 
ual loans in the latter part of the 
year 1875, amounting in the whole to 
$3050.81, are now represented by 
notes held by the Bank to the amount 
of about $5500, including interest 
from the date of the notes. 

Mrs. Craig has with great clearness 
traced each loan and the discount paid, 
from its inception to the notes sued 
upon, fortifying her testimony by a 
memorandum which she kept, and the 
production of nearly all the renewal 
notes, and the checks given for dis- 
counts, the missing links, by being in 
almost every case supplied by the 
books of the Bank. 

The Bank offered no witness but 
its President, with whom the entire 
transaction was had, and he does not 
deny the usury;.on the contrary he 
says Mrs. Craig, who negotiated all the 
loans, her husband not being present, 
said she was in urgent need of the 
money and would pay well for it, and 
he told her to give whatever she 
thought was right, and that she gave 
her check for whatever she pleased. 

This extraordinary mode of deter- 
mining the discount at a Bank result- 
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ed in almost doubling the debt in less 
than two and a half years. 

The usury is clearly proven and the 
plaintiff can recover only the real 
debt without costs. 

This sustains the defence of the 
husband. 

The question remains whether the 
wife is liable. 

The evidence shows that the entire 
debt was the debt of the husband, W. 
H. Craig. The original notes were 
given without the endorsement of 
the wife ; they were endorsed by other 
persons, 

The Bank, therefore,had notice when 
they procured the wife’s endorsement 
that she was an accommodation en- 
dorser. ° 

She derived no personal benefit 
from these transactions, she signed 
for the accommodation of her hus- 
band, and is not liable unpomeither of 
the notes. 

I find in favor of the wife in both 
suits, and against the husband alone. 

In the first suit the plaintiff is en- 
titled to recover the sum of $2075.29. 

In the second suit the sum of 
$975.52. 

These two sums amount to $3050.81 
the aggregate of the loans actually 
made. 

Judgment must be without costs 
for plaintiff. and with costs for Mrs. 
Craig. 





LANY. 


MISCEL 


Mucu has been said and not a little 
has been written by the unthinking, 
about the opposite and irreconcilable 
opinions that are to be found’ in the 
reports of both this country and of 





Englauc, There is not a more fruitful 
cause of complaint to be fonnd in the 
administration of justice, or one that 
is better calculated to lessen popular 
respect for our courts, than the fact 
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that what is declared to be law by one 
court, is not unfrequently declared by 
another court entitled to equal respect 
with the former, not to be law. 

Ina chapter on Blunderings by Joel 
P. Bishop ina late number of the 
Southern Law Review, under the 
head of the Remedy for Judicial Blun- 
derings, he says, and his remarks are 
so clear that we quote in full: ‘‘No 
man ever lived without committing a 
blunder. Nor was there ever a wise 
man unwilling to review his steps and 
correct his mistakes.” 

“These propositions are applicable to 
ordinary life; but, by some opinions, 
they properly admit of two exceptions 
—in first class journalism, error in a 
newspaper being impossible; and in 
judicial affairs, where ‘the perfection 
of reason’ prevails. It is within the 
scope of this article to consider only 
the latter. 

“If we look at this question in a spirit 
of candor, we shall see that, of neces- 
sity, and without imputing to the men 
who occupy judicial positions any want 
of learning, ability, or integrity, they 
must commit numerous errors of ju- 
dicial opinion. However eminent in 
learning and ability, they still are men; 
and to err is human. But, besides this, 
in our age and country, judgments,on 
questions improperly or imperfectly 
argued, are often required to be pro 
nounced in haste by men whose brains 
are overworked and who have no time 
to supply from their own industry the 
deficiencies of counsel. Formerly, in 
the mother country, cases were argued 
at full length by counsel able, and 
amply prepared; then, if the judges 
were in doubt, they heard a second 
argument, and sometimes even a third. 
Now, in our country, the one only ar- 
gument is limited in time by a rule of 
court—often the arguing counsel have 
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neither any natural nor acquired qual- 
ification for their task, and not unfre- 
quently the judges come to consider 
of their decision after the argument, 
whether poor or good, is forgotten, 
and their memories and thoughts have 
become burdened with other and 
different questions. The embarass- 
ment arising from the latter fact is so 
great that, it is said, there is now and 
then a judge who deems it superfluous 
to listen to any argument; so, while 
the arguing isin form being had, he 
occupies his thoughts with something 
else, and, in effect, decides the case 
without argument. 

“In a recent address to the Chicago 
Bar Association, Judge Dillon put the 
difficulties of the situation in a very 
clear and convincing light. Some of 
his golden words, which ought to be 
printed in the largest and fairest type, 
and hung up in every legislative hall 
and every court room, are the follow 
ing: ‘ Forty State courts of last resort 
and as many: Federal courts sitting in 
the same states with concurrent juris- 
diction, cannot, without great learning 
and infinite care, build up a harmoni- 
ous and symmetrica: system of juris- 
prudence. The difficulty in the way of 
the judges is seriously increased by 
the burdensome and exacting pressure 
of their duties. They lack, in general, 
neither learning nor industry; their 
chief want is the wantof time. * * * 
With so much work, and with so little 
time for deliberate and sedate consid- 
eration, mistakes must be numerous. 
But the fault lies not so much with the 
overworked judges as with the faulty 
system which imposes such vast labors 
upon them. The State judges, gener- 
ally, are almost equally overburdened 
{with the Federal.| Hence we inevit- 
ably have a constintly increasing mass 
of decisions, State and Federal, many 
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of which must be erroneous,and which, 
while standing as precedents,bear per- 
nicious fruits.’ * * * 

“What then practically, should be 
done when justice in acase before the 
court is obstructed by another case 
which ought to be overruled. To the 
judge, this question will present no 
difficulty—he will overrule the case. 
The embarrassment is with the prac- 
titioner at the bar. 

“The judge may say: ‘ That point 
has been decided once, and I will not 
hear it argued again.’ At the same 
time, the true argument may not have 
been presented on the former occa- 
sion—the judicial understanding may 
not have comprehended the real dif- 
ficulty; yet the erroneous decision 
may be far-reaching in its conse 
quences ; and, in the language just 
quoted from Judge Dillon, it may, 
‘while standing as a precedent, bear 
pernicious fruit.’ The practitioner 
can only do his best in such circum- 
stances. Let him not attempt to en- 
trap the court, but, stating the ad- 





189 


verse decision or line of decisions 
fairly, press the tribunal for a recon. 
sideration of the question; and, if he 
is refused, he will be happy in the re- 
membrance of having done his duty. 

“Tf our jurisprudence makes, in the 
future, the advances which all trust 
it will, those who come after us will 
see a more intelligent holding of the 
doctrine of stare decisis than now. 
And thereby many of the absurdities 
which haste and the lack of due argu- 
ment have introduced into our adjudg- 
ed law will disappear. It has been 
fortunate in all periods that the judges 
most adverse to revising past deci- 
sions have been the least competent 
ones, while the willing have been 
largely those who could best do this 
most difficult of judicial duties. Had 
it been the reverse, change would less 
often have been improvement. So it 
will necessarily be in the future. As 
strong men appear, they will tear 
down the rubbish while the weak la- 
ment, and erect in its place the firm 
and enduring.” 





OUR MISCELLANY. 


N. J. STATE BAR ASSOCIATION. 


The New Jersey State Bar Association held 
a meeting, in Chancery Court Room at the 
State House on Tuesday, the 4th inst. The 
meeting was largely attended, and was presi- 
ded over by the President, Hon. Cortlandt 
Parker, of Newark, with Malcomb W. Nivers, 
of Hoboken, as Secretary. 

The Executive Committee reported favora- 
bly upon the matter of having a bar dinner at 
the Trenton House, in this city «during the 
November term. 

Mr. H. C. Pitney made an address, stating 
that he wanted to see the Committee on Law 
Reform go to work. ~ 





Mr. F. Kingman moved that that commit 
tee call on those having the Revision of the 
Statutes in charge, with a view to expediting 
their publication. Mr. J. H. Stewart rose to 
anexplanation, after which the motion was 
laid upon the table. 

A resolution was offered by Mr. Pitman, 
that the Committee on Law Reform be in- 
structed to frame and report at the next meet- 
ing, an act reducing and regulating the costs 
in small causes ; also an act to provide a sys- 
tem of courts for the trial of small causes 
throughout the several circuits. This called 
forth a warm and lengthy discussion, partici- 
pated in by ex-Attorney General Vanatte, 
Senator Magie and Messre. Pitney and Wil- 
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liams. The resolution was finally adopted. 

A number of propositions for membership 
were made, and laid over under the rules until 
the next meeting, after which the meeting 
adjourned to meet on the first day of the No- 
vember term of the Supreme Court. 


IMPORTANT DECISIONS ELSEWHERE. 

Attorney. Special Retainer. When, in 
a contract between an attorney and client, the 
attorney has accepted a special retainer to do 
all that is requisite in settling an estate for a 
fixed sum, the client is entitled to a credit for 
whatever the attorney may receive under an 
order by a Chancellor in another State, grant- 
ing a certain sum as solicitor’s costs. Free- 
man v. Shreve, Sup. Ct. Penn., W.N. C. April 
18, p. 246. 


Auditor. Jwigment. The Supreme Court 
of Pennsylvania in the case of Henderson v. 
Ward, J/eld, that where an auditor had been 
appointed to distribute the proceeds of a sher- 
iff's sale, he cannot inquire into the validity of 
& judgment regular upon its face : Dyott’s Es- 
tate, 2 W. & S. 557; Leeds v. Bender, 6 W. & 
S. 315; Ellmaker v. The Insurance Company, 
Id. 442; Thompson’s Appeal, 7 P. F. 8. 175. 
But he may receive testimony to show that 
since its rendition the judgment has been paid 
or otherwise satisfied. Borland’s Appeal, 16 
P. F.S. 470; and he may disregard a judgment 
void upon its face. Brunner’s Appeal, 11 
Wright, 67 ; but not because it is merely erro- 
neous. Harris’ Appeal, 5 W. &S. 473; or a 
fraud upon the debtor. Thompson's Appeal, 
supra. When, however, a judgment has been 
fraudulently given by collusion between the 
debtor and the plaintiff in such judgment for 
the purpose of hindering and delaying credi- 
tors it may be attacked collaterally by the 
creditors intended to be defrauded. Dough- 
erty’s Estate, 9 W, & S. 189 ; Lewis v. Rogers, 
18, and Thompson’s Appeal, supra. As to 
them such judgmentis void. But they can 
only have it set aside as to themselves. They 
cannot impair it as between the parties. 


Commutation of Punishment. In 
the Supreme Ct. of Ohio, in the matter of 
Sarah M. Victor, a commutation, by the gov- 
ernor of the punishment of a lunatic convict, 
who was sentenced to be hung, to imprison- 
ment for life, held to be valid and to take effect 
without the acceptance or assent of the con- 
vict, and it could not be defeated by the con- 





vict’s rejection or refusal of it when restored 
to reason. 


Conflict of Laws.—1. The law of the 
place where a contract is made, will control in 
ascertaining the rights and liabilities of the 
parties, but no further. When these are as- 
certained, the law of the place where its en- 
forcement is sought, will govern as to the 
remedy. 2. When, by the law of another 
State, the liability of a party toa contract, 
executed in that State, is ef an equitable char- 
acter, it can be enforced in this State only in 
a Court of Equity, although by the laws of the 
State where executed,it could be enforced ina 
Court of law. Burchard v. Dunbar, 82TI1L., 451. 


Criminal Law. Witness. Whena pris- 
oner offers himself as a witness in his own be- 
half, he is subject to the same rules upon 
cross-examination as any other witness. He 
may be asked questions disclosing his past 
life, and impairing his credibility ; and ques- 
tions which may tend to show that he has been 
guilty of the same crime as that for which he 
is on trial, are not incompetent. N. Y. Ct., 
of Appeals, Feb. 1878. People v. Carey. 


Evidence.— While parole evidence is in- 
admissable to change or contradict the terms 
of a written contract, yet a parole contract 
may be made contemporaneously with the ex- 
ecution of the written agreement, provided it 
is separate and independent, and its terms in 
no way conflicting with or contradictory of the 
written stipulations, Thus, where A sold Ba 
sewing machine at a stipulated price, and re- 
ceived a negotiable note in payment: eld, 
that it was competent for B, to prove a con- 
temporaneous parole agreement that A would 
furnish him work for said machine, ata stipu- 
lated price, and within a stipulated time, and 
a breach of said contract by A, and set off the 
damages sustained by said breach against the 
money due on the note. Decision reversed. 
Weeks v. Medler. January term. Kansas Su- 
preme Court, 


Execution. 1. The lien of a fi.fa. against 
personal property pending arule to show 
cause why execution shall not be stayed, does 
not continue beyond the return day, without 
previous levy ; but if a levy has actually been 
made, its lien is preserved until the rule is 
disposed of, although no order to that effect is 
made. 2, A levy may be made by virtue of a 
writ of fieri fucias at any time before and on 
its return day, but not afterwards. 3, It is 
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the duty of the court on staying executions, to 
direct a levy to be made, when not previously 
done for the purpose of preserving liens. 
Sturges’ Appeal, Sup. Ct., Penna, Opinion by 


Trunkey, J., April 1st, 1878, 


Insurance.—Suwicide. In the recent case 
of the Connecticut Mutual Life Insurance 


Company v. Green, the Supreme Court of 


Pennsylvania, /eld, that, in a policy of insur- 


ance containing the provision that if the in- 


sured should die by suicide, it should be null 
and void, the word ‘‘ suicide” could not prop- 
erly be applied to the voluntary death of the 
insured while insane. 
decisions in both England and this country 
supports the theory that the expressions ‘‘sui- 
cide” and ‘‘death by one’s own hand” are 
synonymous, but the better rule isthe one 
adopted in the Mutual Life Insurance Compa- 
ny v. Terry, 15 Wall., 580. Cited, Van Zandt 
v. Mutual Benefit Life Insurance Company,55 
N. Y., 169; McClure v. Mutual Benefit Life 
Insurance Company, Id., 651. In the Fede- 
ral Supreme Court in Charter Oak Life Insur- 
ance Company v. Rodel, 16 Alb., L. J., 415, 
it is said that if the deceased in the exercise 
of his reasoning faculties, formed a determi- 
nation to take his life because he preferred 
death to life, the company would be relieved. 


Marriage. A statute may take away the 
common law right of marriage, but there is 
always a presumption that the Legislature has 
no such intention unless clearly expressed. 
Such formal provisions as regulate the re- 
quirements of the marriage ceremony may be 
construed as merely directory, instead of be- 
ing treated as destructive of the common law 
right to form the marriage relation by words 
of present assent. Muster v. Moore, et. al. 
U.S. Sup. Ct. 


Practice of Law. Women. A bill re- 
cently introduced in the United States Senate 
to enable women to practice law as attorneys 
in the Federal Courts was referred to the com- 
mittee, who reported that no legislation was 
required as there was no existing law forbid- 
ding her to practice. The courts, however, do 
not admit them, and the U. 8. Sup. Ct. has re- 
fused to entertain a motion for their admis- 
sion. The Albany Law Journal sums up the 
situation as follows: ‘‘ There is no law to 


prevent a woman from coming to the bar, so 
permission legislation is not required. But 
the courts, notwithstanding this, will not let 
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law expressly excluded her.” Perhaps it is as 
well so, yet we do not think the United States 

Jourts will long continue to exclude them, as 
a number of the states have already admitted 
them, and others will doubtless soon follow 
their example. 


Post Office Order. In the case of Evans 
v. Salmond, decided on the 7th ult., in the 
Wandsworth County Court, England, it was 
held that a post office order is a negotiable in- 
strument, and an innocent purchaser for value 
from & wroug-doer is protected from liability. 


OBITUARY. 


Elias M. Pennington, late member of the 
firm of Pennington & Dewitt, Newark, died 
suddenly, at his home, Baskingridge, N. J., 
after an illness of lessthan aweek, Mr. Pen- 
nington was born at Baskingridge, graduated 
at Princeton with high honors, studied law in 
the office of Ex-Senator Winfield of Jersey 
City, was admitted to practice in 1874, when 
he formed a copartnership with his friend and 
college mate Mr. Dewitt, locating at Newark. 
For one so young, the deceased had attained 
unusual prominence in his professsion, and 
gave promise of high distinction at the Bar. 
The disease which terminated his life, was 
contracted, it is believed,while conducting an 
important case at St. Louis ,Mo., some months 
ago. 

Isaiah N. Dilts, the well known member of 
the Somerset County Bar, passed quietly away, 
from his residence in Somerville, at nine 
o'clock on Tuesday, May 28th. Mr. Dilts was 
in the fifty-fourth year of his age, having been 
born at Schooley’s Mountain, Morris County, 
August 3rd, 1824. In early life he manifest- 
ed a desire for a classical education. He pre- 
pared for college at Morristown, and then em- 
tered Lafayette College, Easton, Pa., from 
which, in 1841, he graduated with the highest 
honor. Choosing the law for his profession, 
he entered the office of ex-Chief Justice 
Welpley of Morristown, where he pursued his 
studies until his admision to the bar in 1844. 
He at once commenced the practice of law at 
Morristown, where he remained until 1853, 
when he removed to Somerville, where he 
soon acquired a large practice, and where he 
continued to reside to the time of his decease. 
In 1855 he was united in marriage to Ella, 





her practice. So she is as badly off as if the 





youngest daughter of the late Judge Van 
Derveer. He was, in politics, an earnest Re- 








publican, and wasa delegate in 1876 to the 
Cincinnatti Convention that nominated Presi- 
dent Hayes. Mr. Dilts was a great student, 
drinking deeply at the fountain of not only 
legal knowledge, but of classic literature as 
well. He had acquired a complete mastery of 
Greek and Latin, was proficient in Hebrew, 
understood French, and spoke German fluent- 
ly. As a lawyer he had laid a solid founda- 
tion upon the principles of ancient jurispru- 
dence, and upon this he had built a super- 
structure of modern law that would have 
done honor toany member of the profession. 

» As a public speaker he was clear, logical, de- 
liberate ; always using choice language, and 
often with impressive effect. To all he was 
kind, courteous, and gentlemanly; a worthy 
member of his chosen profession. 



















PERSONALITIES. 











Frank Bergen, Esq., of Elizabeth sailed 
for Europe on the 17th inst., to be gone two 
or three months. ° 

The following gentlemen were examined and 
admitted to practice as Counsellors and Attor- 
neys at Law, respectively,at the June term of 
the Supreme Court : 

Counsellors— Messrs. Joseph T. Sickles, 
Belmont Perry, George 8. Duryee, Edwin P. 
Williamson, George 8. Grosvenor, George B. 
Suydam, John D. Bartine, Alexander B. Butts, 
Jobn H. Jackson. 

Attorneys—Messrs. Timothy J. Middleton, 
John C. Ten Eyck, Jr., John M. R. Williams, 
G. B. Ogden, Charles T. Abbott, Lemuel J. 
Potts, James Thompson, Jr., William A. Stry- 
ker, Cornelius W. Berdan, Rutherford Cole- 
man, W. C. Fisk, William D. Edwards, Wal- 
ter Kip, Charles W. Kimball, Halsey Marsh 
Barrett, William M. Smith, John Wesley West- 
cott, John H. Leupp, Frederick F. Guild, 
John H. Meeker, Jr., James M. Trimble, 

William B. Steele, Jacob E. Ward. 





















LATEST PUBLICATIONS. 





A Dicest of the Law of Partnership. By 
Frederick Pollock, author of ‘‘ Principles 
of Contract at Law and in Equity.” St. 
Louis: F. H. Thompson & Co. 
There appears to be a growing inclination 

on the part of our law authors, not perhaps 

in advance of the demand, for more condensa- 
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tion of the various law treatises, the’ result of 
which is found in the little volume above no- 
tices. The author has endeavored to follow 
in the lead of Stephen, in his Digest of the 
Law of Evidence, and his later work on crimi- 
nallaw. The result is very similar.. - 


First Annual Report of the New York State 
Bar Association isa handsome volume of 
two hundred pages. 

It contains the call, list of members and 
proceedings of the convention which organ- 
ized the Association, constitution and by-laws, 
rules and regulation, of the executive commit- 
tee, the act of incorporation, the proceedings 
of the annual meeting, the prize essay read 
at that meeting, the legal biographies 
there presented, the officers and committees, 
list of members and an index. 


Roserts’ Vermont Dicrst. A digest of all the 
reported decisions of the Supreme Court of 
the State of Vermont, contained in the re- 
ports of N. Chipman, Tyler, Brayton, D. 
Chipman, Aikens, and in forty-eight vol- 
umes of Vermont Reports ; also of all the 
decisions of the courts of the United States 
for the district of Vermont, which are found 
inthe Vermont Reports. By Daniel Rob- 
erts, Burlington, Vt., 1878. 


An EprtoMeE oF FEARNE ON CONTINGENT RE- 
MAINDERS and Executory Devises. Intend- 
ed principally for the use of Students. By 
William M. Coleman, Esq., Philadelphia : 
T. & J. W. Johnson. 1878. $1.50. 


Unttep States Reports, Supreme Court, Vol. 
95. October Term, 1877, Reported by 
William T. Otto, Vol., 5. Boston: Little, 
Brown & Co., 1878. 


Tue Law or MortGaGes anp Reau Property. 
By Leonard A. Jones, of the Boston Bar. 
Two volumes, pp. 684, 767. Boston : Hough- 
ton, Osgood & Co. 
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